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DENI SE COTE, District Judge:

Certain defendants in this conplex securities litigation
arising fromthe coll apse of WrldCom Inc. ("WrldConi) have
nmoved for a wit to require a trial in a related Al abama state
court action to be rescheduled from Cctober of this year to no
earlier than sixty days follow ng the conpletion of the class
action trial which is scheduled to begin in this Court on January
10, 2005. This application for extraordinary relief has been
made pursuant to the AlIl Wits Act, 28 U S.C. § 1651. It is
opposed by the plaintiffs (“Alabama Plaintiffs”) in the Al abama
action (“Al abana Action”), the state court judge presiding over
that action, and the State of Al abama. For the follow ng

reasons, a wit shall issue.



Backgr ound

The issues in and the history of this litigation have been
descri bed in many previous Opinions.' Nonetheless, because the
history of the federal WirldCom litigation and the Al abama Action
are intertw ned, and because that shared background is integral
to this decision, an outline of the relevant history is presented

here, beginning with the federal litigation.

A. The Federal Securities Litigation

On June 25, 2002, WorldCom announced a nassive restatenment
of its financial statements. The first class action lawsuit to
antici pate that announcenent had been filed in this district on
April 30, 2002. Many nore followed. The class actions were
consol i dated through an Order of August 15, 2002, and Lead
Plaintiff New York State Common Retirement Fund filed a
Consol i dated Cl ass Action Conplaint (together with its subsequent
anmendnents, the “Conplaint”) on Cctober 11, 2002. Al together,
approximately thirty-six class actions have been consol i dated
t hrough the August 15 Order.

The defendants naned in the Conplaint include fornmer
officers and directors of WorldCom its forner auditor Arthur

Andersen ("Andersen"), underwiters of WrldCom May 2000 and My

' See, e.qg., Inre WrldCom Inc. Sec. Litig., 294 F. Supp.
2d 392 (S.D.N. Y. 2003)(deciding notions to dismss the
consol i dated class action conplaint); Inre WrldCom Inc. Sec.
Litig., 219 F.R D. 267 (S.D.N. Y. 2003) (certifying the
consol idated class action); Inre WrldCom Inc. Sec. Litig., 294
F. Supp. 2d 431 (S.D.N. Y. 2003)(deciding a notion to dismss
claims in an individual action which had been consolidated for
pre-trial purposes with the Securities Litigation).
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2001 bond offerings, its chief outside analyst Jack B. G ubman,
and his enpl oyers Sal onon Smith Barney, Inc. and Ctigroup, Inc.
The Conpl ai nt asserts clainms under Sections 11, 12(a)(2) and 15
of the Securities Act ("Securities Act"), and Sections 10(b) and
20(a) of the Securities Exchange Act of 1934 ("Exchange Act").
See In re WrldCom Inc. Sec. Litig., 294 F. Supp. 2d at 398

(largely denying notions to disn ss).

Meanwhi | e, class actions and scores of individual actions
(“I'ndividual Actions”) asserting clains agai nst those associ at ed
with WorldComwere filed in venues across the country. Wrl dCom
had filed for bankruptcy in August 2002, in fact the |argest
bankruptcy in United States history. The defendants renoved the
actions filed in state court to federal court on the ground that
they were related to Wrl dConmi s bankruptcy. The Judicial Panel
on Multi-District Litigation (“MDL Panel”) transferred actions
pending in other federal courts to this Court for pretrial
purposes. Al told, over 100 actions have been transferred by

the MDL Panel .? Before such transfers, a handful of actions were

> There are currently thirty-nine Individual Actions pending
in this Court. Twenty-six Individual Actions have been dism ssed
as preenpted by the Securities Litigation Uniform Standards Act,
Pub. L. No. 105-353, 112 Stat. 3227 (1998) (“SLUSA’)(codified in
scattered sections of Title 15 of the United States Code). See
In re WrldCom Inc. Sec. Litig., No. 02 Gv. 3288(DLC), 2004 W
315143 (S.D.N. Y. Feb. 20, 2004); Inre WrldCom Inc. Sec.
Litig., No. 02 Gv. 3288 (DLC), 2004 W. 692746 (S.D.N. Y. Apr. 2,
2004); Inre WrldCom Inc. Sec. Litig., No. 02 Cv. 3288 (DLC
2004 W. 768566 (S.D.N. Y. Apr. 12, 2004). Plaintiffs in other
I ndi vi dual Actions have noved to dismss their actions
voluntarily because of rulings deciding, for exanple, that their
clains were barred by the statute of limtations. See, e.qg., In
re WrldCom Inc. Sec. Litig., 294 F. Supp. 2d 431; In re
WrldCom Inc. Sec. Litig., No. 02 Cv. 3288 (DLC), 2003 W
22790942 (S.D.N. Y. Nov. 25, 2003); In re WrldCom Inc. Sec.
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remanded to state court.® Three of the remanded actions are of
significance to this application and are descri bed bel ow.

| n Decenber 2002, the consolidated class action and the
I ndi vi dual Actions were consolidated for pretrial purposes
because the actions "invol ve conmon questions of |aw and fact"”
and the consolidation was "necessary to achi eve econom es for the
parties and the Court and to achieve substantial justice for the

parties.” In re WrldCom Inc. Sec. Litig., No. 02 Cv. 3288

(DLC), 2002 W 31867720, at *1 (S.D.N. Y. Dec. 23, 2002). These

consol i dated actions are referred to as the Securities

Litigation. The reasons for consolidation were further expl ai ned
in an Opinion of May 22, 2003. Anong other things, the
consol i dation preserves assets for distribution to plaintiffs,
provi des an opportunity for full and fair discovery for al
parties, encourages neaningful participation in settlenent

di scussions, and puts in place a sensible structure for the

managenment of all of the related Worl dcom cases. 1n re Wrl dCom
Litig., No. 02 Cv. 3288 (DLC), 2004 W. 77879 (S.D.N. Y. Jan. 20,
2004). In addition, other WirldComrel ated actions, such as an

al l eged class action on behalf on plaintiffs who were exclusively
"hol ders” of WorldCom securities (Winstein v. Ebbers, No. 03
Cv. 2841), as well as two consolidated class actions involving
financial instruments that tracked the performance of Wrl dCom
securities (lLn re Pai newebber Goals Sec. Litig., No. 03 Cv. 1052
and In re Targets Sec. Litig., No. 03 Gv. 9490), have been
consolidated for pretrial purposes in this Court.

’ There are approxi mately six remanded state actions: City
of Birm ngham Retirenent and Relief Fund, et al. v. Gtigroup
Inc., et al., No. 03-2373 (HLB) (Al abama Circuit Court, Jefferson
County); Tennessee Consolidated Retirenent Systens v. G tigroup
Inc., et al., No. 3:03-0128 (MD. Tenn.); Standard Life
| nvestnents, Ltd. v. Ebbers, et al., No. 04-1938 (D.C. Super.
Ct.), and three cases described bel ow
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Inc. Sec. Litig., No. 02 Gv. 3288 (DLC), 2003 W. 21219037

(S.D.N. Y. May 22, 2003). There have been approxi mately sixteen
different groups of attorneys representing plaintiffs in the
scores of Individual Actions that have participated in the

Securities Litigation.

The nmotions to dismss the Conplaint were |argely denied on

May 19, 2003.% In re WrldCom Inc. Sec. Litig., 294 F. Supp. 2d

392. A class was certified on Cctober 24, 2003, In re WrldCom

Inc. Sec. Litig., 219 F.R D. 267, and the opt out period for the

cl ass was set at February 20, 2004.°

Di scovery Schedul e

Wth the denial of the notions to disnm ss the Conplaint, the
automatic stay inposed by the Private Securities Litigation
Ref orm Act of 1995 ("PLSRA"), Pub. L. 104-67, 109 Stat. 737
(1995) (codified in part at 15 U.S.C. 88 77z-1, 78u), was lifted

and docunent discovery began in earnest.® The defendants were

* Qpi nions of June 25 and Decenber 3, 2003 al so addressed
notions to dismss the Conplaint agai nst Andersen and its
affiliates and partners, and clains against the Audit Commttee
of Worl dComis Board of Directors. See In re WrldGCom |Inc. Sec.
Litig., No. 02 Cv. 3288 (DLC), 2003 W. 21488087 (S.D.N. Y. June
25, 2003); Inre WrldCom Inc. Sec. Litig., No. 02 Cv. 3288
(DLC), 2003 W. 23174761 (S.D.N. Y. Dec. 3, 2003).

> Because of mi sl eadi ng communi cati ons by counsel for
plaintiffs in certain Individual Actions with clients and cl ass
menbers, in addition to a class notice, a curative notice was
sent to all plaintiffs who had filed Individual Actions. See,
e.9., Inre WrldCom Inc. Sec. Litig., No. 02 Cv. 3288 (DLC
2003 W 22701241 (S.D.N. Y. Nov. 17, 2003).

® The Lead Plaintiff in the class action had previously
obtained an order lifting the PSLRA stay to obtain docunents that
Wor| dCom had provided to governnent investigators and others.
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required to substantially conplete their docunment production by
Cctober 10, 2003. In the Fall of 2003, the Court and parties
di scussed the schedule for the remainder of the litigation. An
Order of Novenber 14 (the "Novenber 14 Order") set the trial of
the class action to begin on January 10, 2005.

Under the Novenber 14 Order, the fact discovery to be taken
within the class action and the Individual Actions was to be

conpl eted by June 18, 2004. The plaintiffs in the Securities

Litigation were allocated sixty deposition days, as were the
def endants for discovery in the class action. Expert discovery
in both the class actions and Individual Actions was to concl ude
on August 13. Summary judgnent notions in the class action were
to be made on July 16, and to be fully submtted on August 27.
The pretrial order for the class action trial was due Novenber
12. Summary judgnment practice in the Individual Actions was to
follow the class action trial, as would the trials in those
cases. Those Individual Actions which had been filed in
districts other than the Southern District of New York woul d be
returned to their honme district for trial.

At the request of the parties, the schedule for expert
di scovery and sunmary judgnment practice was nodified in an O der
of January 20, 2004. Expert discovery was extended to August 27,
and summary judgnment nmotions will be fully submtted on Septenber

10, 2004.

See Inre WrldCom Inc. Sec. Litig., 234 F. Supp. 2d 301
(S.D.N. Y. 2002).




Motions to Dismiss in Individual Actions

Pursuant to the defendants' request at a Septenber 12, 2003
conference, an Order of Septenber 22, 2003 schedul ed notions to
di sm ss addressed to i ssues comon to many of the Individual
Actions. The first tranche of such notions was decided in
Opi ni ons of Novenber 21, 2003, Novenber 25, 2003, and January 20,
2004. See In re WrldCom Inc. Sec. Litig., 294 F. Supp. 2d 431;

In re WrldCom Inc. Sec. Litig., 2003 WL 22790942; In re

WorldCom Inc. Sec. Litig., 2004 W. 77879.7 The second tranche

of such notions was decided in Qpinions of February 20 and March

12, 2004. See Inre WrldCom Inc. Sec. Litig., 2004 W. 315143;

In re WorldCom Inc. Sec. Litig., No. 02 Cv. 3288 (DLC), 2004 W

473366 (S.D.N. Y. Mar. 12, 2004).°

Ext ensi on of Opt Qut Period and Revision of Discovery Schedule in

| ndi vi dual Acti ons

On Decenber 16, 2003, this Court certified for interlocutory
appeal a denial of remand notions nade in certain of the

| ndi vidual Actions. Inre WorldCom Inc. Sec. Litig., No. 02

Cv. 3288 (DLC), 2003 W. 22953644 (S.D.N.Y. Dec. 16, 2003). 1In

connection with that certified appeal, the United States Court of

" The first tranche of the notions to dism ss addressed the
pl eading of a Securities Act claimbased on bonds issued in a
Decenber 2000 private placenent, and the statute of limtations
for Securities Act clains.

*The second tranche of the notions to dismi ss addressed
SLUSA preenption and Securities Act clainms brought agai nst
hol di ng conpani es of certain underwiters of Wrl dCom bond
of feri ngs.



Appeal s for the Second Circuit issued an Order of February 3,
2004 extending the opt out period for the class action to no
earlier than thirty days after its mandate issues. The Novenber
14 Order had contenplated that plaintiffs in Individual Actions
woul d respond to initial interrogatories and docunent requests on
the day that the opt out period closed, which had been schedul ed
for February 20, 2004, that the defendants would conplete the

di scovery they wished to take in those actions by June 18, 2004,
and that the expert discovery in the class action and I ndividual
Actions woul d occur sinultaneously. Gven the Second Circuit’s
extension of the opt out period, the schedule for the Individual
Actions has been changed. A Scheduling Order of April 19 (the
"April 19 Order") requires those plaintiffs in Individual Actions
who wi sh the fact discovery that is to be taken by the defendants
in their actions to close by January 14, 2005, nust respond to
initial interrogatories and docunment demands by May 7, 2004. See

In re WrldCom Inc. Sec. Litig., No. 02 Cv. 3288 (DLC), 2004 W

831018 (S.D.N. Y. Apr. 19, 2004). Those plaintiffs who choose to
pursue their Individual Actions, instead of remaining in the

cl ass, and who nmake | ater productions will have the fact

di scovery period extended by a correspondi ng amount of tinme. The
April 19 Order al so provides scheduling options for expert

di scovery in the Individual Actions. As already noted, sunmary
judgnment practice and the trials of the Individual Actions wll

occur after the trial of the consolidated class acti on.



Settl enent Negoti ati ons

On Novenber 7, 2002, the Court ordered the parties in the

Securities Litigation to participate in settlenment negotiations

under the supervision of the Honorable M chael H. Dolinger,

Magi strate Judge of the Southern District of New York. In

addi tion, on Septenber 22, 2003, the Court ordered the parties to
engage in further settlenent negotiations under the joint

supervi sion of the Honorable Robert W Sweet, United States
District Judge for the Southern District of New York, and

Magi strate Judge Dolinger. These two judicial officers and the

parties in the Securities Litigation have invested a significant

amount of time over the intervening nonths in settlenent

negoti ations. To date, no settlenment has been announced.

Enbar go of Governnent Wtnesses

The defendants in the Securities Litigation have brought two

notions to extend the fact discovery cut off period. Both

noti ons have been denied. On Cctober 29, 2003, the SSB

Def endant s°® presented five separate grounds to justify a stay of
di scovery. The application was denied in an Opinion of Decenber

16. Inre WrldCom Inc. Sec. Litig., No. 02 Cv. 3288 (DLO

2003 W 22953645 (S.D.N. Y. Dec. 16, 2003).
On February 17, 2004, virtually all of the defendants noved
to extend the June 18 fact discovery cut off date and the class

action trial by six nonths. That notion was |largely denied at a

’ The SSB Defendants include Citigroup G obal Mrkets, Inc.
(f/k/a Sal onon Smith Barney, Inc.), Gtigroup Inc., and Jack
G ubnman.

10



conference on March 24. One prong of the notion, which

antici pated an objection by the United States Attorney’s Ofice
for the Southern District of New York (the “CGovernnent”), was not
ripe for resolution. The Governnent had objected during the Fal
of 2003 to discovery being taken of certain w tnesses the
Governnent planned to call at the crimnal trial of forner

Wor | dCom CFO Scott Sullivan ("Sullivan"). Sullivan eventually
pl eaded guilty and the Governnent sinultaneously indicted formner
Wor | dCom CEO Bernard J. Ebbers (“Ebbers”). The defendants
anticipated that the Governnment woul d object to discovery being
taken of certain witnesses it plans to call at Ebbers’ crimnal
trial, which is scheduled to begin on Novenber 9, 2004. The
Governnent did, in fact, seek to “enbargo” thirteen w tnesses
fromdiscovery until the resolution, either by trial or plea, of
the crimnal charges it has brought agai nst Ebbers.

An Opi nion of April 15, addressed the Governnent’s
application and this renaining argunent by the defendants for the
extension. The Opinion found that an enbargo should exist as to
at | east seven of the identified thirteen witnesses. The Opinion
reserved judgnent on the proposed enbargo on the other six
W t nesses because the defendants are still in the process of
deci ding which witnesses they will depose and the full magnitude
of the conflict between the defendants and the Governnent is
unknown. The Opinion determ ned that the defendants woul d be
permtted to save sone of their allotted tinme for deposition
di scovery to depose enbargoed witnesses in the interval between

the Ebbers trial and the commencenent of the class action trial.
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The defendants' notion to extend the discovery period and cl ass

action trial date was denied. In re WrldCom Inc. Sec. Litig.

No. 02 Civ. 3288 (DLC), 2004 W. 802414 (S.D.N.Y. Apr. 15, 2004).

B. Renmanded State Court Actions

As noted above, a handful of actions have been remanded to
state court. On Novenber 10, 2003, the Underwiter Defendants
requested that plaintiff’'s counsel in one of those actions be

required to participate in depositions in the Securities

Litigation in order to avoid duplicative discovery. In response,
on Novenber 13, this Court requested the nanes, tel ephone
nunbers, and addresses of the state court judges supervising the
remanded actions. As the Court advised counsel on Novenber 26
it called the three state court judges who were presiding over
the actions that appeared to be nearing the discovery phase, and
was going to send the Novenber 14 Order to each of them ! The
Court observed that each state court judge woul d deci de what was
appropriate for his own case, but that it hoped that everyone
woul d agree to coordinate discovery. The Court enclosed the
Novenber 14 Order in a letter sent to each of the three judges on
Novenber 26.

The Court asked the Underwiter Defendants to draft a
proposed coordi nation order that would have as its goal the
reducti on of expense for all parties by avoiding unnecessary

duplication of discovery while fully preserving the rights of al

" The three state court judges identified to the parties in
t he Novenber 26 call are identified below in connection with the
description of each of their cases.
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litigants. An Order of Decenber 17, required parties in the

Securities Litigation to submt their responses to the proposal

by January 5, to neet and confer, and to submt their proposals

to the Court thereafter. In re WrldCom Inc. Sec. Litig., No.

02 Civ. 3288 (DLC), 2003 W. 22962509 (S.D.N. Y. Dec. 17, 2003).

At a conference of January 22, the Court outlined for the parties
the principles it drew froma review of the conpeting drafts sent
to the Court on January 13 and 14. There was general agreenent

as to those principles fromall counsel in the Securities

Litigation, including the plaintiffs and defendants in the
| ndi vi dual Acti ons.

Lead counsel for the A abama Plaintiffs, who had
participated in the drafting of the proposals for coordination
which were submtted to the Court, attended the January 22
heari ng and expl ai ned why the Al abama Action had to be tried in
2004 even though that trial date conflicted with the schedule in

the Securities Litigation and the principles of coordination

which all of the parties in the Securities Litigation had

endor sed.

Qur state has a constitution which is fairly rare...

[ The] Constitution of 1901 prohibits the state from
running a deficit. As a result, at the end of a fiscal
year, Septenber 30'", all unpaid warrants, bills,

beconme unenforceable....In the depression our state
passed | aws which require the governor, basically, to
exam ne on a quarterly basis and, as necessary, prorate
the costs of the governnent. W are in proration now.
W are in a fiscal crisis now The governor, the new
Governor Reilly’ s package of tax reform and revenue

reformdid not pass. It was rejected by the voters.
The state is in severe proration....Qur retirenent
systens are defined -- largely defined benefit plans,

to the extent we have two sources of npney to pay the
benefits to all our state teachers and all our state
enpl oyees. One is obviously the incone fromthe
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portfolio and capital gains. And we’ve |ost al npst
$300 million in WrldCom The other, the shortfalls,
are made up every year by the state |legislature. Now,
when the state is in proration, to the extent they have
to neet the shortfall and nake up the difference for

t he pensions, other agencies have an even bigger cut.

Al abanma judges are extrenely aware of it. |In Jefferson
County, all but I think three of the |law clerks have
been laid off. The judges are operating w thout |aw

cl erks because we’'re in proration. That’s how bad it
is....lt is in the public interest in Al abama for the
chance to recoup $300 million of loss not to be

del ayed. The court down there understands it.

(Enphasi s supplied.)?
On January 26, the Court circulated its revision of the nobst
recent draft of the proposed coordination order. All parties in

the Securities Litigation were given an opportunity to propose

changes to that draft, and their proposed changes were
i ncorporated by the Court. A final draft was circulated and no

party in the Securities Litigation nade any objections to the

final draft. As a result of this Iengthy and inclusive process,
the Di scovery Coordination Order (“Coordination Order”) was
i ssued on January 30, and sent pronptly thereafter to each of the

three state judges identified below. See In re WrldCom |nc.

Sec. Litig., No. 02 Cv. 3288 (DLC), 2004 W. 817355 (S.D.N. Y.

Jan. 30, 2004).

The Coordination Order has two parts, an Order issued by
this Court and an Order to be signed by any state court judge who
wi shes to adopt it. The Coordination Oder recites the foll ow ng

principl es:

""" This rational e has since been shown to be without any
basis and, as described bel ow, has been rejected by the judge
presi ding over the Al abana Action.
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1. Discovery and trial in the Individual Actions
and the State Court Actions shall not delay or
interfere with discovery in and trial of the C ass
Action. Accordingly, the first trial in the WrldCom
securities litigation shall be the Cass Action trial,
whi ch is scheduled to conmence on January 10, 2005.

2. The stays of discovery or proceedi ngs inposed
by the Court in the Consolidated Actions as to one or
nore parties shall be effective in the State Court
Acti ons.

3. Discovery in the State Court Actions shall be
coordinated so that it is not nore expedited that the
expert and fact discvoery schedule in the Consolidated
Actions. ..

4. The parties in the State Court Actions wll
use docunents, interrogatory responses and responses to
requests for adm ssion nmade or produced in the
Consol i dated Actions,....

5. Every effort shall be nmade to depose wi tnesses
common to one or nore of the Consolidated Actions and
State Court Actions only once....

6. In the event any party in a State Court Action

W shes to participate in settlenent discussions that

may be taking place in the Consolidated Actions, the

parties in the State Court Action may contact the Court

I n the Consolidated Actions to gain such

participation....

There are three remanded actions that have entered the
di scovery phase. The judges presiding over each of those actions
have generally coordi nated the discovery in those actions with

the discovery in the Securities Litigation. 1In tw of the

remanded actions, the judges have al so schedul ed the trial before
themto follow the class action trial. |In the Al abama Acti on,
however, the Al abama Plaintiffs have urged and the presiding
judge has agreed to bring that case to trial in advance of the

class action trial in the Securities Litigation.
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I1linois Action

The Honorable Philip J. Kardis presides over lllinois

Muni ci pal Retirenent Fund v. Citigroup Inc., et al., No. 03 L 772

(Grcuit Court, Mdison County, Illinois)(“lIllinois Action”).

On Decenber 11, 2003, Judge Kardis issued an order requiring

di scovery to be conpl eted by Decenber 15, 2004, and his case to
be ready for trial on April 11, 2005. The order included a
requi renent that there be coordination of depositions with those

in the Securities Litigation.

Pennsyl vani a Acti on

The Honorable C. Darnell Jones presides over Steel workers

Pension Trust v. Citigroup, Inc. et al, No. 003441 (Court of

Common Pl eas, Phil adel phia County, Pennsylvania) (“Pennsylvania
Action”). On Cctober 14, 2003, Judge Jones issued a scheduling
order requiring discovery to be conpleted by August 2, 2004, and
the case to be ready for trial by March 7, 2005. Judge Jones sua
sponte issued an order on March 11, 2004, requiring counsel
before himto show cause why he shoul d not adopt the Coordination

Or der.

Al abama Acti on

The Honorable Charles Price presides over Retirenent Systens

of Alabama, et al. v. J.P. Morgan Chase & Co., et al., No. CV

2002-1947(a)-PR (G rcuit Court, Mntgonery County, Al abanma)
(“Al abama Action”). The plaintiffs in the Al abama Action are

collectively referred to as the Retirenment Systens of Al abama
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("RSA").! The Al abama Action was filed on July 15, 2002, two
and a half nonths after the first class action was filed in this
Court. The action was renoved to federal court, and on Septenber
24, 2002, rermanded to state court.?!?

The conpl ai nt was anended on February 3, 2003, and February
20, 2004. It alleges violations of federal and Al abama statutory
and common |aw. The federal clainms, based on violations of
Sections 11, 12 and 15 of the Securities Act, are also pleaded in

the Securities Litigation. The defendants include two Wrl dCom

former officers (Ebbers and Sullivan), six investnment banks who

are al so naned as defendants in the Securities Litigation,?

Andersen, and Bear Stearns & Co., Inc. ("Bear Stearns"). Only

Bear Stearns is not a defendant in the Securities Litigation.

The Al abama Action arises fromand pl eads the sanme course of

conduct on which the Securities Litigation is premsed. It seeks
damages for one of the two nassive bond offerings at issue in the

Securities Litigation -- the May 2001 bond offering -- as well as

2. The RSA consists of The Enpl oyees' Retirenment System of
Al abama; The Teachers' Retirenent System of Al abama; The Public
Educati on Enpl oyees' Health I nsurance Fund; The Public Enpl oyees
I ndi vi dual Retirenent Account Fund; The C erks' and Registers
Supernunerary Fund; The WIldlife and Freshwater Fisheries Fund;
The Al abama Cul tural Resources Preservation Trust Fund; and The
Al abama Trust Fund.

" The defendants appeal ed the remand order. On June 18,
2003, the Court of Appeals for the Eleventh Crcuit dismssed the
appeal for lack of appellate jurisdiction. On January 12, 2004,
the Suprenme Court denied the petition for a wit of certiorari.

'"* The invest ment bank defendants who are nanmed in the
Securities Litigation and the Al abama Action are Bank of Anerica
Cor poration, J.P. Mdrgan Chase & Co., Banc of Anerica Securities
LLC, J.P. Modrgan Securities, Inc., Ctigroup Inc., and Ctigroup
G obal Markets Inc. (f/k/a/l Salonmon Smth Barney Inc.).

17



for Internedia bonds sold in Cctober of 2001 by Bear Stearns.
Even the latter category of clainms, however, enanates fromthe
sanme underlying financial fraud within WrldComthat is the basis

of the clains in the Securities Litigation.

During the spring of 2003, defendants Ebbers and Sul livan
sought stays of the Al abama Action. Those stays were denied. In
the event that the stays were granted, the other defendants in
t he Al abama Action al so sought stays on the ground that a stay
would interfere with their ability to prepare for trial. Ebbers,
Sul livan and the defendants sought a wit of mandanus fromthe
Al abama Suprenme Court in support of their applications for a
stay. On July 11, 2003, the Al abanma Suprenme Court granted the
stays as to Ebbers and Sullivan but denied the request of the

remai ni ng defendants for a stay. See Ex Parte Ebbers, 2003 W

21570770 (Ala. July 11, 2003).
On Septenber 25, 2003, the Al abama Plaintiffs signed the

confidentiality stipulations that govern the Securities

Litigation. Thereafter, their counsel was granted access to and
reviewed the libraries of docunents that have been produced and

collected in the Securities Litigation. The Al abama Plaintiffs

have al so participated fully in the depositions taken in the

Securities Litigation.

The Al abama Plaintiffs have consistently pressed to bring

their case to trial in advance of the Securities Litigation class

action trial. On Decenber 15, 2003, approximately a nonth after
the Novenmber 14 Order was issued and the class action trial date

set, they petitioned Judge Price for a trial in the sumrer of
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2004. On Decenber 17, before the defendants in the A abama
Action had responded, Judge Price issued an order indicating his
intention to try the Alabama Action in 2004.' The Decenber 17
order reads in pertinent part

Judge Deni se Cote, of the MDL case, called Judge Price
... approximtely two weeks ago to di scuss coordination
of discovery. This Court agreed with Judge Cote that
where it is possible, coordination is preferred and
shoul d be inplenmented. However, this Court desired to
consider all of the effects of the matter and advi sed
Judge Cote that it would get back to her with this
Court’s final determination. ... This Court has taken
into account ... this Court’s past indications to the
parties that this case would be scheduled for trial in
m d- 2004 and its continuing intentions that this case
will be tried in 2004 (which is a different schedule
than the MDL case); ... and areas where coordi nation
with the MDL case is workable. ...[T]his Court wll

al so advi se Judge Cote that it intends to provide for
as nmuch coordination of discovery in this case with ML
case discovery as is feasible under the

ci rcunst ances. ..

(Enmphasi s supplied.)

On January 14, 2004, the Alabama Plaintiffs filed an
application for a revised scheduling order prem sed upon “a trial
date in Septenber or Cctober of 2004.” Again, before the
def endant s had responded, ** Judge Price executed the Al abanm
Plaintiffs’ proposed scheduling order on January 20. That order
provi des a series of dates in advance of those contained in the
Novenber 14 Order, including setting the Al abama Action for trial
on Cctober 18, 2004. The January 20 order acknow edges t hat

" The defendants filed their response to the Al abama
Plaintiffs’ proposal on Decenber 18.

' Unawar e that Judge Price had al ready executed the proposed
order submtted to himby the Al abama Plaintiffs, the defendants
served their opposition to the January 14 application on January
21.
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Judge Price had reviewed the Novenber 14 Order, but nonethel ess
sets the cut off for fact discovery for June 11 (instead of June
18), the conpletion of expert discovery by June 11 (instead of
August 13), the filing of dispositive notions by July 30 (instead
of July 16), and the trial on Cctober 18 (in contrast to January
10, 2005).

The defendants noved on February 17 for the adoption of the
princi ples of coordination contained in the Coordination O der.
On March 5, the defendants noved in the alternative to nodify the
scheduling order in the Al abama Action by extending the tria
date by nine nonths in light of its |ack of access to certain
di scovery materials, including its expectation that the
Governnment woul d oppose its efforts to depose twenty-nine “key
Wor | dCom wi t nesses. " %/

On March 15, follow ng negotiations with the defendants, the
Al abama Plaintiffs submtted a notion for the adoption of a
revi sed scheduling order. The revisions bring essentially all of
the dates in the Al abama Action in line with those in the

Securities Litigation with the exception of the trial date. The

Al abama Plaintiffs continued to press for an October 18 trial, a
date to which the defendants woul d not agree.

Judge Price heard argunent on the defendants’ two notions on
March 17. The defendants urged a later trial date and expl ai ned

that there was no basis in fact for the Alabama Plaintiffs

"This notion is largely duplicative of the notion made by
defendants in the Securities Litigation on February 14, which was
denied by this Court on the record on March 24 and through the
Qpi ni on of April 15.
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argunent that a budget crisis in A abanma required a 2004 trial
date. During that oral argunent, the Al abama Plaintiffs
presented a new explanation for their need for an early trial
dat e:

[ The defendants] want us to participate in a so-called
gl obal settlenent. You know what happens in gl obal
settlenments? You get five to ten cents on the dollar
| believe we’'ll get a hundred cents on the dollar, not
counting punitives. And we’'re under a statute. They
don’t have a statute in federal cases. W're under a
statute here which gives us our attorneys fees on top,
and prejudgnment interest at 6 percent on top; neither
of those are involved in any federal rule or
statute.... W don't care about global public interest.
We care about the public interest here....W have
fought fromday one to get it to trial

(Enphasi s supplied.)

At the March 17 hearing, Judge Price made clear that he
woul d not base his decision regarding a trial date on the fisca
condition of the State of Al abama. On March 18, however, Judge
Price issued a one page order denying w thout explanation the
defendants’ notion to adopt principles of coordination, at |east
in “the formset out in their notion,” and the defendants' notion
to vacate his January 20 scheduling order. As described bel ow
on March 23, the defendants sought and obtained an Order from
this Court directing the Alabama Plaintiffs to show cause why a
wit should not issue that would stay summary judgnent practice
and the trial in the Al abama Action until after the concl usion of

the class action trial in the Securities Litiogation.

On April 2, the parties to the Al abama Action again tried to
obtain Judge Price’'s consent to bring the schedule in the Al abama

Action nore in line with that in the Securities Litigation. They

subnmitted a joint notion to adopt a revised scheduling order. In
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that proposal, the Alabama Plaintiffs agreed that the Al abam

Action should track the scheduling dates in the Securities

Litigation, with the exception of the trial date. The defendants
stated that they “strongly” support coordination with the

Securities Litigation for the reasons that they had al ready

described in their notion urging Judge Price to adopt the
principles of coordination. The defendants al so asserted that
the trial in the Al abama Action should “follow the conclusion” of

the trial in the Securities Litigation, and that they did not

wai ve their objection to the earlier trial date. 1In |ight of
Judge Price’'s determi nation that the Al abama Action woul d be
tried on COctober 18, however, the parties agreed to a schedul e

t hat woul d accompdat e t hat deci sion, a schedule which adopted
each of the relevant dates in the scheduling orders governing the

Securities Litigation except for the trial date.

The parties, however, presented alternative versions of one
par agraph concerning further revisions to the dates in the order.
The defendants’ version provided that any change in the schedul e

in the Securities Litigation, including any order that all owed

the parties to take depositions after the cut-off date for
depositions, would result in an automatic nodification of the
deadlines in the Al abama Action. The Al abama Plaintiffs’ version
provi ded that a party could request Judge Price to nodify his

deadlines if the schedule in the Securities Litigation was

nodi fi ed.
Later on April 2, the Alabama Plaintiffs nmade a further

application to Judge Price in light of their conversations with
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t he Governnent about the issue of enbargoed wi tnesses. As a
result of those conversations, the Al abama Plaintiffs urged that
this Court, and not Judge Price, should resolve any dispute that
arose within the Al abama Action regardi ng enbargoed w tnesses
since the witnesses were not “case-specific” wtnesses for the
Al abama Action, but were relevant to all WrldComrel at ed
actions. The Alabama Plaintiffs proposed that Judge Price issue
an order that would require parties in the Al abama Action to
resol ve any di spute about enbargoed wi tnesses through litigation

in the Securities Litigation. The proposed order reads in

rel evant part:

1. The party issuing any notice of intent to
serve any subpeona...with regard to a person who i s not
a case-specific witness...shall forthwith serve a copy

of each and every discovery notice... upon not only the
parties to this action but also to the foll ow ng
persons: (1) the Departnent of Justice...; (2) |lead

counsel for the MDL class action; and (3) liaison
counsel for plaintiffs in the MDL proceedi ng.

2. |If and when any objection to a subpoena or
di scovery notice is filed with this court, or any
notion to enforce or quash any subpoena or discovery
notice is filed with this Court, which states that a
W t ness from whom docunents or other discovery is
sought is an “enbargoed” w tness, such discovery shal
be deened stayed, as regards conpul sion under any
notice or process emanating fromthis court or case,
pending a ruling by the MDL court as to whether such
di scovery of such enbargoed w tness shall or may take
pl ace, and under what conditions. The effect of this
provision is intended to be that any parting seeking to
enforce such subpoena or discovery nust apply for such
enforcenent, or a ruling, fromthe MDL court, not this
court, as to a f4(c) w tness.

(Enphasi s supplied.)
On April 5, the Governnment wrote to Judge Price and
requested that he require all parties to provide the Governnment

with notice of any depositions, and that if the Governnent
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objected to a deposition, that the conflict be resolved by this

Court in the context of the Securities Litigation. On April 14,

the Governnment filed a notion to intervene in the Al abama Action
in order to obtain this relief.

At an April 16 hearing, Judge Price adopted the parties
April 2 revised Scheduling Oder, endorsing the Al abama
Plaintiffs' version as to how Judge Price would deal with future

changes to the schedule in the Securities Litigation.'® |In

addi tion, and despite the inpedi nent that an enbargo of w tnesses
woul d appear to present, Judge Price reiterated that the trial in
t he Al abama Action was schedul ed for October 18 and that he had
no present intention of noving that date, although he would do so
if a party denonstrated to himthat its due process rights
required a postponenent. Wth respect to the witnesses the
Gover nnment sought to enbargo, Judge Price indicated that he was
inclined to followthis Court's ruling on the matter and prevent
di scovery of certain witnesses. Judge Price stated that an order
containing his rulings on the enbargo and rel ated i ssues woul d be
forthcom ng.

On April 20, 2004, Judge Price ordered the parties to give
t he Governnent notice of any depositions, and directed themto
apply "to the court in the MDL and/or this Court" for enforcenent
of a deposition notice if the Governnent objects to any
deposition. Following this Court's ruling on April 15, Judge

Price granted the Governnent's request for an enbargo as to seven

" Al'though the order is dated March 16, 2004, it was
actually signed on April 16, 2004.
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wi t nesses and reserved deci sion on the renaining six wtnesses

"as nore particularly described in the MDL April 15, 2004 Order."

C. Order to Show Cause

On March 23, 2004, an Order To Show Cause was issued on
def endants' application under the AlIl Wits Act for a stay of the
summary judgnent practice and the trial in the Al abama Action for
a period of no earlier than sixty days foll ow ng the concl usion
of the consolidated class action trial in this Court.?*
Qpposition to this application was to be submtted by March 30.
On March 26, counsel for the Alabama Plaintiffs requested an
extension of time to oppose this application.? The request was
granted. On April 7, the Al abama Plaintiffs and Judge Price
filed responses to the Order to Show Cause.? In addition, the
Attorney Ceneral for the State of Al abama filed an am cus curiae
bri ef opposing the defendants' application. Oal argunment was

hel d on April 13.

” The defendants al so requested that pretrial proceedings in
the Al abama Action be enjoined to the extent that they are to
occur on an earlier basis than set forth in the Novenber 14
Order, as nodified on January 20, and as may subsequently be
nodi fied. Follow ng Judge Price's adoption on April 16 of the
parties' jointly proposed scheduling order, there is no | onger
any distinction, apart fromthe date of trial, between the
pretrial schedules in the Al abana Action and in the consolidated
cl ass acti on.

® Counsel 's request for an extension included a five page
brief, a sixteen page declaration, and two exhibits.

2 At the hearing addressing this application, counsel for
the Al abama Plaintiffs explained that he had used the extension
of time to obtain subm ssions fromthe State of Al abama and Judge
Price. The Alabama Plaintiffs prepared the subm ssion signed by
Judge Pri ce.
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Di scussi on

I nvoking the All Wits Act, the Al abanma Def endant s?> seek a
stay of certain dispositive events in the Al abama Action which
conflict wwth the schedule for the class action trial in the

Securities Litigation. Specifically, the Al abama Defendants seek

to require that any summary judgnent practice and trial in the

Al abama Action follow the class action trial in the Securities

Litigation.

The AIl Wits Act provides federal courts with the power to
"issue all wits necessary or appropriate in aid of their
respective jurisdictions and agreeable to the usages and
principles of law" 28 U S.C. §8 1651. Significantly for this
application, this broad grant of authority is limted by the
Anti-Injunction Act, which bars a federal court fromenjoining a
proceeding in a state court unless that action is "expressly
aut hori zed by Acts of Congress, or where necessary in aid of
jurisdiction, or to protect or effectuate its judgnments."” 28
U.S.C § 2283.%

The original formulation of the Anti-Injunction Act was
passed in 1793, at least in part in response to the uncertainty
created by the coexi stence of two separate |egal systens in this

country: the retained, sovereign right of each state to establish

22 The Al abama Defendants are the six investnent banks who
are al so defendants in the Securities Litigation and Andersen.

% The Anti-Injunction Act provides in full: "A court of the
United States may not grant an injunction to stay proceedings in
a State court except as expressly authorized by Act of Congress,
or where necessary in aid of its jurisdiction, or to protect or
effectuate its judgnents."” 28 U S.C. § 2283.
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its own judicial system and the creation of |ower federal courts

through the Judiciary Act of 1789. Atl. CL.R Co. v. Bhd. of

Loconotive Eng'rs, 398 U. S. 281, 285-86 (1970). CQur federal
systemis prem sed on the understanding that state court
proceedings are normally allowed “to continue uninpaired by
intervention of the |lower federal courts."” |[d. at 287. State
court decisions are reviewed “through the state appellate courts
and ultimately” the Suprene Court. |d. Federal district courts
general ly have “no power whatever” to review state court
decisions. 1d. at 296.

Consi stent with these principles, the Anti-Injunction Act
wor ks “to prevent needl ess friction between state and federal

courts.” Cklahoma Packing Co. v. lahoma Gas & Elec. Co., 309

US. 4, 9 (1940). Because these principles emanate fromour very
system of governnent, the exceptions provided within the Anti -
I njunction Act to its prohibition are construed narrowy.
Al t hough seem ngly broad, the phrase “necessary in aid of
jurisdiction” should be understood to inply “sonething simlar to
the concept of injunctions to ‘protect or effectuate’ judgnents.”
Atlantic, 398 U.S. at 295. An injunction is necessary in aid of
a court’s jurisdiction only if “sone federal injunctive relief
may be necessary to prevent a state court fromso interfering
with a federal court’s consideration or disposition of a case as
to seriously inmpair the federal court’s flexibility and authority
to decide that case.” |d.

While the Anti-Injunction Act presents significant

i npedi ments to enjoining a state court in the context of ordinary
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litigation, its exception permtting injunctions “where necessary
in aid of jurisdiction” is nore readily nmet in the context of in

remactions. Vendo Co. v. Lektro-Vend Corp., 433 U S. 623, 641

(1977); Toucey v. New York Life Ins. Co., 314 U S. 118, 135

(1941). In Kline v. Burke Constr. Co., 260 U S. 226 (1922), the

Suprene Court contrasted the power of a |ower federal court to
issue a wit affecting state court proceedings in the context of

an in remaction as conpared to an in personamaction. It noted

that, if a federal court is the first to acquire jurisdiction
over the subject matter of the case, “it may enjoin the parties
fromproceeding in a state court of concurrent jurisdiction where
the effect of the action would be to defeat or inpair the
jurisdiction of the federal court.” 1d. at 229. 1In contrast,
where the issue is a question of personal liability, and does not
i nvol ve the “possession or control of a thing”, each court “is
free to proceed inits own way and in its own tine, wthout
reference to the proceedings in the other court.” [d. at 230.
In those circunstances, an action to enforce liability does not
“tend to inpair or defeat the jurisdiction of the court.” 1d.

As a consequence, "the mere existence of a parallel lawsuit in

state court that seeks to adjudicate the sane in personam cause

of action does not itself provide sufficient grounds for an
I njunction against a state action in favor of pending federal

action.” Inre Baldwn-United Corp., 770 F.2d 328, 336 (2d Cr

1985) .
Federal appeals courts have either explicitly or inmplicitly

anal ogi zed the jurisdiction of a | ower federal court presiding
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over multi-district litigation transferred to it by the MDL Panel
to a court’s jurisdiction over a res in an in remaction. For

exanple, in Baldwin-United, the Second Circuit found that the

"need to enjoin conflicting state proceedi ngs ari ses because the

jurisdiction of a multidistrict court is analogous to that of a

court in aninremaction. . . where it is intolerable to have

conflicting orders fromdifferent courts.” Baldw n-United, 770

F.2d at 337 (enphasis added).

In Baldwin-United, thirty-one states had appeal ed a

prelimnary injunction issued during a consolidated nmulti-
district securities class action. They had been enjoined from
commenci ng any action against any of the defendants in the ML
proceeding. After two years of settlenent tal ks coordi nated by
the district court, negotiations had proved successful as to

ei ghteen of the twenty-six broker-deal er defendants. The states
had objected to the ternms of the settlenment and at | east one of
the states had sent the defendants notice of intent to bring
suit. Although the Anti-Injunction Act was not controlling since
the injunction had been issued before any state court suit was
commenced, id. at 335, the Court of Appeals relied upon the Act,
and the case |law construing the Act, in affirmng the injunction.
The Second Circuit held that, “[i]n effect, unlike the situation

in the Kline v. Burke Construction Co. line of cases, the

district court had before it a class action proceeding so far
advanced that it was the virtual equivalent of a res over which
the district judge required full control.” 1d. at 337. The

court did find that the issuance of an injunction was, however, a
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“closer” question as to the eight non-settling defendants. It
opi ned

[g]iven the extensive involvenent of the district court
in settlenent negotiations to date and in the
managenent of this substantial class action, we
perceive a major threat to the federal court’s ability
to manage and resol ve the actions agai nst the remaining
defendants should the states be free to harass the
defendants through state court actions designed to

i nfluence the defendants’ choices in the federal
litigation.

Id. at 338. The court concluded that if it appeared that a
pronpt settlenent by these defendants was no |onger likely, then
the injunction should be lifted since state court actions cannot
be enjoined “nmerely because they are duplicative of actions being
heard in federal court.” |1d.

In United States v. IBT, 907 F.2d 277 (2d G r. 1990), the

Second Circuit relied on Baldwi n-United when it affirnmed an

i njunction channeling litigation relating to a consent decree
into federal court. [d. at 281. It described the rationale of

Bal dwi n-United as follows: “a district judge can legitimtely

assert conprehensive control over conplex litigation.” |d.

More recently, in Newby v. Enron Corp., 338 F.3d 467 (5th

Cr. 2003), the Fifth Crcuit affirmed an injunction issued by an
MDL court in the prelimnary stages of litigation. The
injunction stayed discovery in a related state court action and
enjoined parties fromseeking further state court injunctions

wi t hout | eave of the MDL court.? The MDL court was heavily

“At the tine it issued the injunction the federal district
court had not yet been formally declared an MDL court, but over
seventy cases had al ready been consolidated before the court, and
a notion in support of that designation was pending before the
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engaged i n managi ng conpl ex securities litigation, had issued a
conpr ehensi ve scheduling order, and di scovery was stayed pursuant
to the PSLRA. Newby, 338 F.3d at 469. |In contrast, discovery
had commenced in related individual actions brought in state
court, and the state court had rejected a request by a defendant
to coordinate discovery with the MDL action. The state court
plaintiffs had al so requested a freeze on defendants’ assets, an
application which the MDL court had already denied. 1d. at 470.

Relying on its earlier decision in |In re Corrugated Container

Antittrust Litigation, 659 F.2d 1332, 1334 (5'" Cir. 1981), which

al so affirnmed an injunction issued by an MDL court against state
court litigation, the Newby court rejected appellants’ contention
that the lower court’s injunction had violated the Ani-Injunction
Act. It observed that “state courts nay be enjoi ned when
necessary to prevent a state court fromso interfering with a
federal court’s consideration of [sic] disposition of a case as
to seriously inmpair the federal court’s flexibility and authority
to decide that case.” Newby, 338 F.3d at 474 (citation omtted).
The Second and Fifth Crcuits do not stand alone in treating
MDL cases as the equivalent of in remactions. The Third Grcuit

inlnre Diet Drugs Prods. Liab. Litig., 282 F.3d 220 (3d Gr.

2002), cited Baldwi n-United with approval for its anal ogy of

conplex federal litigation to actions in rem D et Drugs, 282

F.3d at 235 n.12. The Third Crcuit affirnmed both a permnent

I njunction issued by an MDL court that prevented plaintiffs in a

MDL Panel . Newby v. Enron Corp., No. GCv. HO01-3624, 2002 W
31909193, at *3 n.1 (S.D. Tex. Feb. 25, 2002).
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rel ated state court action fromissuing any notice to opt out of
the MDL class action on behalf of unnanmed absent class nenbers,
and a declaration that a state court order that purported to
determ ne the opt out status of federal class nenbers was “nul
and void.” 1d. at 228, 233.

The Third Circuit concluded that a state court’s action
coul d be enjoined under the Anti-Injunction Act where that action
interfered with the federal court’s “own path to judgnent,” even
t hough an injunction could not be issued sinply because the state
court action threatened to reach judgnent first. 1d. at 234. It
observed t hat

[c]onpl ex cases in the |ater stages -- where, for

i nstance, settlenent negotiations are underway --

enbody an enornous anount of tinme and expenditure of

resources.... These cases are especially vulnerable to

paral l el state actions that may frustrate the district
court’s efforts to craft a settlenment in the nulti-

district litigation before it.

Id. at 236 (citation onmitted). D et Drugs took care to note that

not all of the cases permtting injunctions against state court
actions in the context of conplex federal litigation involved an
approaching settlenent.? |[d. It concluded that “[d]uplicative
and conpeting actions were substantially nore likely to frustrate
proceedi ngs and disrupt the orderly resolution of this dispute at
the tinme [the injunction] was issued than they would be in

ordinary actions in personam” |1d. at 237.

»® The Diet Drugs injunction had been issued by an MDL court
t hat had consolidated over two thousand cases, and after “two
years of exhaustive work,” conditional class certification, and
approval of a prelimnary settlenent. Diet Drugs, 282 F.3d at
236.
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In Wnkler v. Eli Lilly & Co., 101 F.3d 1196 (7" Gr

1996), the Seventh Circuit approved application of the exception
for the Anti-Injunction Act that “[o]rdinarily” applies only to
in remactions, to MDOL litigation. |[d. at 1202-03.
Specifically, it stated that the statute
does not bar courts with jurisdiction over conplex
mul tidistrict litigation fromissuing injunctions to
protect the integrity of their rulings, including pre-
trial rulings |ike discovery orders, as long as the
injunctions are narromy crafted to prevent specific
abuses which threaten the court’s ability to nanage the
litigation effectively and responsibly.
Id. at 1203. Wnkler reversed the injunction before it, however,
because it | acked a sufficient factual underpinning. 1d. at
1205. The district court had enjoined parties fromdiscovering
the terns of a secret agreenent between the defendant and | ead

counsel for the class, an attorney who subsequently resigned that

position. 1d. at 1198. See also In re Anmerican Honda Mdtor Co.,
Inc., Dealerships Relations Litig., 315 F.3d 417, 440 (4th Cr

2003) (permtting injunction where a parallel state court action
threatened to "frustrate a federal multi-district litigation
proceedi ngs and di srupt the orderly resolution of those

proceedi ngs"); Wesch v. Folsom 6 F.3d 1465, 1470 (11th Cr

1993) (“l engt hy and conplicated class action suit is the virtual
equi valent of a res to be adm nistered”).

Alimted injunction of the Al abama Action is warranted here
to the extent that its schedule interferes with the class action

trial in the Securities Litigation. The prohibition against

enjoining state court actions contained in the Anti-Injunction
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Act does not prohibit such an injunction since the injunction is
“necessary in aid” of this Court’s jurisdiction.

First, the Securities Litigation is an MDL conpl ex of

actions. As such, it belongs to that unique class of litigation
which is equivalent to an in remaction. Mreover, follow ng an
enornous i nvestnent of effort, it is at an advanced stage. This
is an MDL case which began two years ago, before the Al abama
Action, with the filing of the first securities class action in

this district. The Securities Litigation consolidated for

pretrial purposes over one hundred cl ass actions and | ndi vi dual
Actions to litigate the securities clains arising fromthe
financial fraud at WrldCom a fraud that led to the | argest
bankruptcy filing in Arerican history. The clains related to the
two Worl dCom bond of ferings al one amount to approximately $17
billion.

The Securities Litigation has proceeded apace, with a

substantial investnent of effort fromthis Court, the two federal
judicial officers overseeing settlenent discussions, the Lead
Plaintiff for the class action, Liaison Counsel for the

| ndi vi dual Actions, and counsel for each of the defendants, as
well as many plaintiffs’ counsel in Individual Actions. A great
deal of notion practice has been resolved with the filing of
numerous Opinions. Several |egal issues of first inpression have
been briefed and addressed. The United States Court of Appeals

for the Second Gircuit has two appeals fromthe Securities

Litigation sub judice. The discovery undertaken by the parties

has been nassive. The managenent of di scovery, of notion
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practice, and of the relationships anong counsel have required
careful, alnost daily supervision of the litigation. Fact

di scovery will close in less than two nonths, expert discovery

wi || occur over this sumer, and the trial of the class action

wi |l begin on January 10, 2005. Adherence to this schedule,
which will bring the class action to trial as expeditiously as
fairness and justice permt, has required an enornous effort over
at | east eighteen nonths by one and all engaged in this endeavor.

The Securities Litigation fits confortably within the set ML

cases which Courts of Appeals have anal ogized to in rem actions.
Second, the schedule in the Al abama Action will derail the

schedule in the Securities Litigation. Despite the efforts of

this Court and the defendants who face litigation in both the

Securities Litigation and the Al abama Action, the Al abama

Plaintiffs and the state court in Al abama have repeatedly
affirmed their commtnent to try the Al abama Action before the

class action trial. Each of the parties in the Securities

Litigation, including the many plaintiffs who have filed scores
of Individual Actions that are consolidated for pretrial purposes
with the class action, agrees that the trial of any Individual
Action nust follow the class action trial. Two of the three
state court judges presiding over remanded actions in which

di scovery is occurring have agreed. The court in the Al abama
Action is alone in rejecting that course. It has denied repeated
requests to nove its trial date to follow the class action trial

and has expressed no intent to do so in the future.
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If the Al abama Action proceeds to trial in October, or at
any tinme before the class action trial, it will inevitably del ay
t he beginning of the class action trial far beyond January 10.
Because nost of the issues in the Al abama Action are identical to

Issues in the Securities Litigation, as a practical matter, a

deci sion on a sunmary judgnment notion or any verdict in the
Al abama Action will necessarily engender conplicated and ti ne-

consum ng notion practice in the Securities Litigation in order

to permit the ramfications, including any coll ateral estoppel
effect, of that litigation to be determ ned before the cl ass
action trial begins. The date for the class action trial in this
MDL case will be held hostage to the Al abana Action, and this
Court’s ability to control the schedule of this conplex, nmulti-
district securities litigation will be hanstrung. 1In a very rea

sense, the energies of all parties in the Securities Litigation

since at | east August 2002 have been focused on the work that is
necessary to bring the class action to trial. Those nonths of

extraordinary effort to keep to the tinetable in the Securities

Litigation will have to yield to the Al abama court's schedul e.
An Cctober trial date in the Al abama Action will have other
equal |y serious collateral consequences which will negatively

i npact the progress of the Securities Litigation, although they

are harder to quantify. The energies of the defendants in the

Securities Litigation who are al so defendants in the Al abam

Action wll necessarily be diverted by the need to prepare for
and participate in the Alabama Action's Cctober trial. Wile the

Al abama Plaintiffs disparage these difficulties by pointing out
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that these defendants are well represented by abl e counsel and
shoul d have the resources to work on two tracks, the realities of
litigation dictate that the teans of | awers who have been

actively litigating the Securities Litigation before this Court

will have to transfer their energies to the Al abama Action if it
isto be the first-tried case. For each of those defendants (and

i ndeed for every party in the Securities Litigation), the

testinmony recorded in the first trial will resonate through every
subsequent trial. Those attorneys who have been commtted to the
devel opment of the issues and evidence through the litigation of

the Securities Litigation will have no choice but to shift their

time and efforts to the Al abama Acti on.

Third, it is a given that no interference with a state
court’s scheduling of a case on its docket should be undertaken
lightly. This case is not an exception to that rule. CQut of a
concern for comty, recognizing that state courts have a co-equa
role in our federal systemin adm nistering justice, respecting
t he special demands that many state courts face from burdensone
dockets and linmted resources, and fully appreciating the right
of a plaintiff following renmand to pursue an individual action in
state court that alleges clains arising out of the Wrl dCom
debacle, this Court has reached out to state court colleagues in
a spirit of cooperation and notivated by the hope that the
coordi nation of our respective litigations could benefit all of

us and our litigants. The parties in the Securities Litigation

participated with this Court in crafting principles that should

gui de the coordination of the Securities Litigation and renanded
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actions. All parties in remanded actions have been invited and
encouraged to participate fully in the discovery undertaken in

the Securities Litigation and in its settlenment di scussions.

Nonet hel ess, despite all of these efforts, coordination of the

trial dates in the Al abama Action and the Securities Litigation

has proven to be inpossible. As a result, an injunction has
beconme necessary if this Court is to preserve its ability to
control the scheduling of this MDL class action trial, and its

power to nove the Securities Litigation toward as expeditious a

resolution as is feasible.

Simlarly, given the consistent rejection of all efforts to
nove the trial date in the Al abama Action, there is no reasonable
basi s for postponing the issuance of this injunction in the hope
that the wit will prove to be unnecessary. The present discord
with the trial schedul e places intol erable burdens on the

Securities Litigation and uncertainty about the outcone of this

application places all parties in a state of |linbo. Wth the
di scovery cut-off dates rapidly approaching, a decision on this
application should not be deferred.

Wiile it is essential to consider whether injunctive relief
IS necessary to prevent the state court frominpairing this
Court’s ability to bring this MDL litigation to judgnent, it is
also vital to insure that any injunction that is issued is as
narrowmy drawn as possible in order to prevent needless friction

bet ween the state and federal courts.? |In this regard, it is

*Those opposing this wit have not objected to the sixty-
day interval between the class action trial and the dispositive
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worth noting that the injunction that is issued here does not
seek to prevent the Al abama Plaintiffs fromlitigating their
causes of action in their chosen forum It will inmpact only the
timng of the litigation of any summary judgnent notion practice
and of the trial.

Finally, it is worth observing that the Al abama Plaintiffs
have not been able to articulate any valid reason why their
action should be tried in 2004, particularly when such a tria
date will necessarily disrupt the schedule in the federa
litigation.? Their first proffered reason — that Al abama’s
budget crisis requires a 2004 trial — was basel ess and
explicitly rejected by Judge Price. Their second proffered
reason — that a 2004 trial will extort a |arger settlenent -- is
not a legitimte reason for a trial date, and particularly not
for one that creates such friction between the state and federal
courts. As the Alabama Plaintiffs acknow edged when descri bi ng
their purpose, their desire to obtain a settlenment that wll
benefit them at the expense of all of the other victins of the

Worl dCom fraud is at odds with the general public good.?®

events in the Alabama Action in the event a wit does issue.

“While not controlling, it is nonetheless worth noting that
the date of the class action trial was set before the trial date
for the Al abana Action had been chosen, and that all of the
participants in the Al abama Action were well aware of the
schedule in the Securities Litigation when the trial date in the
Al abama Action was finally sel ected.

*1t is also noteworthy that the | everage that the Al abamm
Plaintiffs anticipate fromtheir 2004 trial date is derived from
the schedule in the federal MDL |itigation. It is because the
Al abama Action’s trial is scheduled to occur just in advance of
the class action trial, that the Alabama Plaintiffs anticipate
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In sum an injunction is necessary to preserve the schedul e

in the Securities Litigation and to keep the federal MDL

[itigation on its own “path to judgnment.” |Its scope is limted
in order to avoid any unwarranted intrusion into state court

pr oceedi ngs.

Addi ti onal Legal Argunents

In their opposition to the Al abama Def endants' application,
the Al abama Plaintiffs, supported by Judge Price and the Al abama
Attorney Ceneral,? argue that no wit could issue under any
ci rcunst ances because the Al abama Plaintiffs are entitled to
i nvoke the doctrine of sovereign inmunity, because this Court
| acks subject matter jurisdiction over this controversy, and

because of the Rooker-Fel dnman and Younger abstention doctrines.

These argunents are addressed and rejected in turn.

1. Sovereign | nmunity

The Al abama Plaintiffs contend that the doctrine of
sovereign imunity and the El eventh Amendnent bar the application
of the AIl Wits Act to any lawsuit they file. The El eventh

Amendnent provides that "[t]he Judicial Power of the United

havi ng i ncreased | everage over the defendants. The Al abama
Plaintiffs not only took advantage of the discovery in the
Securities Litigation to bring their case to a trial ready
posture, they also seek to use the trial schedule in the
Securities Litigation to give thensel ves an extra advantage in
settl ement negotiations with the defendants.

¥Only the Al abama Attorney General argues that the Younger
abstention doctrine prohibits an All Wits Act injunction.
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States shall not be construed to extend to any suit in |aw or
equity, conmmenced or prosecuted against one of the United States
by Citizens of another State, or by G tizens or Subjects of any
Foreign State.” U.S. Const. amend. XI. The El eventh Anendnent
prohibits private individuals from suing nonconsenting states in
federal court when the state is the real party in interest,
regardl ess of whether the state is nomnally included as a

defendant. Bd. of Trustees v. Garrett, 531 U S. 356, 363 (2001);

Edel man v. Jordan, 415 U. S. 651, 663-67 (1974). Eleventh

Amendment i mmunity extends "not only to a state, but also to

entities considered arns of the state." dissuras v. Cty Univ.

of NY., 359 F.3d 79, 81 (2d Cir. 2004) (per curiam(citation
omtted).

A "suit" in the context of sovereign imunity has a specific

meaning. In Mssouri v. Fiske, 290 U S. 18 (1933), the Suprene
Court found that "[b]y a suit comrenced by an i ndividual against
a State, we should understand process sued out by that individual

against the State for the purpose of establishing sone claim

against it by the judgment of a Court.” 1d. at 26-27 (citing
Cohens v. Virginia, 19 U S. (6 Weat.) 264, 407-08 (1821))

(emphasi s supplied). The doctrine of sovereign immunity is
i napplicabl e when a state acts as a plaintiff or inits

representative capacity. Lapides v. Bd. of Regents of the Univ.

Sys. of Ga., 535 U S. 613, 619 (2002); In Re: Charter QOak Assoc.,

361 F.3d 760, 766-70 (2d Cir. 2004); Regents of Univ. of Cal. v.
Eli Lilly & Co., 119 F.3d 1559, 1564-65 (Fed. Cr. 1997);

Bal dwi n-United, 770 F.2d at 341.
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The defendants' Al Wits Act application does not inplicate
ei ther Al abama’s sovereign immunity generally or that principle
as enbodied in the El eventh Arendnent. The application does not
identify the Alabama Plaintiffs as defendants in a "suit," does
not seek any formof relief fromthe Al abama Plaintiffs, and does
not prevent the Al abama Plaintiffs frombringing their clains in
state court or ask the Alabama Plaintiffs to defend the merits of
the Al abama Action in this Court. This Court's narrow injunction
is properly directed at the Alabama Circuit Court and only serves
to prevent that court fromgranting sunmary judgnment or from
holding a trial in the Al abama Action in advance of the class
action trial.

The sovereign immunity argunent that the Al abama Plaintiffs

press is simlar to one rejected in Baldwi n-United. The Al abama

Plaintiffs seek to distinguish Baldwi n-United on two grounds.

First, they contend that two states of the thirty-one states

enjoined in Baldwin-United had “submtted” thenselves to federal

court jurisdiction by petitioning to be added to the service |ist
in the class action and filing an am cus brief, and that the

ot her states “were indubitably acting ‘in concert wi th those
two states. |If these actions by the states were material to the

decision in Baldwi n-United, then the Al abama Plaintiffs have nore

conclusively submtted thenselves to this Court’s jurisdiction
through their application that this Court deci de whet her

wi tnesses in the Al abama Action should be “enbargoed” to
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accommopdat e t he Governnent’s needs.®® The Bal dwi n-United court

did not, however, rest its analysis of the sovereign immunity
argunent on a conclusion that two states had submtted to federal
court jurisdiction and that the remaining states were acting in
concert with them It concluded that the El eventh Amendment did
not bar the All Wits Act injunction because it did not seek to
enjoin any of the states frombringing suits in either a crimnal
or regulatory capacity, and only affected their ability in a

representative capacity to assert personal clainms for their

citizens. Baldwin-United, 770 F.2d at 341. |ndeed, the Bal dw n-
United ruling had a far greater inpact on the states governed by
that injunction than any inpact that this wit wll have on the

Al abama Plaintiffs. The permanent injunction in Baldw n-United

prevented thirty-one states fromfiling |awsuits altogether.

Second, the Al abama Plaintiffs contend that they are not
bringing suit in a representative capacity, but are instead suing
to recover their own |osses. The Al abama Suprene Court has

al ready foreclosed that argunment. |In Knutson v. Bronner, 721 So.

2d 678 (Ala. 1998) (per curiam, the RSA argued and the Suprene
Court of Al abama agreed that the RSA is a "public corporation

with a fiduciary duty to hold and invest its assets in trust for

**The Al abama Plaintiffs represented to this Court at an
April 13 conference that they had asked Judge Price to allow this
Court to address the issue of defendants' access to w tnesses
that the Governnent had sought to enbargo. They nade t hat
application in witing to Judge Price on April 2. Judge Price
has recently granted that application. In addition, on January
22, the Alabama Plaintiffs addressed this Court regarding a
proposed order to coordinate the schedul es between the Securities
Litigation and the Al abama Acti on.
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its nmenbers.” 1d. at 681 (enphasis in original). Knutson

concluded that the assets of the RSA are not state funds because
the funds cone not just fromthe state, but from many sources,
and "because the constitution provides that these funds are to be
hel d, invested, and disbursed solely for the benefit of the
menbers of the RSA." 1d. Although the Al abama Plaintiffs seek
to di stinguish Knutson on the ground that it was resolving an

I ssue of taxpayer standing, the analysis in Knutson was not
limted by that specific context. As Knutson itself expl ained,

it had to decide whether the “funds of the RSA are ’state
funds.”” 1d. at 678. See also McBurney v. Ruth, 527 So.2d 1265,

1268 (Al a. 1988) (holding that a “public corporation”, in that
case a Comm ssion created to provide information about the TVA,
“Is an entity separate fromthe state and its acts are not ‘acts

of the state’” within the meaning of the state constitution’s
prohi bition against the “state” creating new debts); Thomas v.

Al abama Mun. Elec. Auth., 432 So. 2d 470, 480-81 (Al a. 1983)

(finding that the Al abama constitution protects only “imedi ate
and strictly governnental agencies of the State” fromsuit, and
that “public corporations” are “separate and apart fromthe

State”).

2. Subj ect Matter Jurisdiction

The Al abama Plaintiffs contend that this Court has no
subj ect matter jurisdiction over themor the Al abama Action, and
that the AlIl Wits Act cannot provide an i ndependent basis for

jurisdiction. The Al abama Plaintiffs correctly point out that
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the AIl Wits Act does not “confer original jurisdiction” on

federal courts. See Sygenta Crop Protection, Inc. v. Henson, 537

U S. 28, 33 (2002).

When a federal court has jurisdiction over an action, "the
Al -Wits Act grants it ancillary jurisdiction to issue wits
'necessary or appropriate in aid of’ that jurisdiction."

Bal dwi n-United, 770 F.2d at 335. See al so Covanta Onondaga Ltd.

V. Onondaga County Resource Recovery Agency, 318 F.3d 392, 396

(2d Cir. 2003). That includes the power to issue wits affecting
third parti es.

The power conferred by the Act extends, under
appropriate circunstances, to persons who, though not
parties to the original action or engaged in
wrongdoing, are in a position to frustrate the

i npl ementation of a court order or the proper

adm ni stration of justice, and enconpasses even those
who have not taken any affirmative action to hinder
justi ce.

United States v. New York Tel. Co., 434 U S. 159, 174

(1977)(citation omtted). See also Sprint SpectrumlL.P. v.

MIls, 283 F.3d 404, 413-14 (2d GCr. 2002); United States. V.

Int'l Broth. of Teansters, 266 F.3d 45, 49-50 (2d Cr. 2001).

This Court has subject matter jurisdiction over the

Securities Litigation. For the reasons already explained, it has

authority under the All Wits Act to enjoin the Al abama Crcuit
Court from deciding a summary judgnent notion or holding a trial

in the Alabama Action prior to the trial of the class action.?

' The Al abama Plaintiffs argue that this Court is without
authority to renove the Al abama Action to federal court, that
they opted out of the consolidated class action, and that SLUSA
entitles state pension funds to bring securities law clains in
state court. The injunction being issued here does not seek to
renove the Al abama Action or to prevent the Alabama Plaintiffs
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3. The Rooker - Fel dnan Doctri ne

The Al abama Plaintiffs contend that the Al abama Def endants’
sole recourse is a direct appeal of Judge Price s rulings since

t he Rooker-Fel dman doctrine prevents a | ower federal court from

sitting in review of a state court’s decisions. The Rooker-
Fel dman doctrine is a “judicially-crafted limtation on federal

judicial power.” Hachanovitch v. DeBuono, 159 F.3d 687, 696 (2d

Cir. 1998). It is a challenge addressed to the existence of

subject matter jurisdiction. Phifer v. Gty of New York, 289

F.3d 49, 55 (2d Gr. 2002). The Rooker-Feldman doctrine provides

that, "because only the United States Suprene Court nmay review a
final decision of a state court, federal district courts do not

have jurisdiction over clains that have already been deci ded, or

that are inextricably intertwined with issues that have already

been decided, by a state court.” Bridgewater Qperating Corp. V.

Fel dstein, 346 F.3d 27, 29 (2d Gr. 2003) (citation omtted)

(enphasi s supplied). The Rooker-Feldman doctrine is “at a

mnimum ... coextensive with preclusion principles.” Doctor’s

Associates, Inc. v. Distajo, 107 F. 3d 126, 137 (2d Gr. 1997)

(citation omtted). It may al so, however, deprive a federa
court of subject matter jurisdiction in the context of certain
interlocutory orders issued by a state court. 1d. at 138.

Whet her the doctrine extends beyond the rules of preclusion “is a

guestion that has perpl exed courts and comrentators.”

frompursing their action in state court. As a consequence,
these three contentions mss the mark.
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Hachanovitch, 159 F.3d at 696. See also Phifer, 289 F.3d at b56.

Because of this uncertainty, and because courts should be wary of
any “categorical dimnution (via court-constructed doctrines) of
the power granted to the federal courts by Congress,”

Hachanmovi tch, 159 F.3d at 696, the Rooker-Fel dnman doctrine “may

be a dubious ground for a refusal to exercise federal
jurisdiction over a case ... that falls within the statutory
grant of subject matter jurisdiction.” |1d. Watever its precise

contours, the Rooker-Fel dman doctri ne does not "work to defeat a

district court's authority over the nmanagenent of its own case."
Diet Drugs, 282 F.3d at 241.

The Rooker-Fel dman doctri ne does not bar the i ssuance of

this wit. There is no question that this Court has subject

matter jurisdiction to preside over the Securities Litigation.

The wit is authorized by federal statute and necessary to the

ef fective managenent of this federal action, and this Court’s
ability to bring the proceedings toward the entry of judgnent.
The trial date for the class action trial was set through the
Novenber 14 Order. The wit seeks to preserve that trial date
and is narrowy tailored to achieve that goal. The wit does not
seek to review any final decision or judgnent entered by a state
court. A failure to act would inplicitly cede nanagenent of this

Court’s docket to a state court. Nothing in the Rooker-Fel dnman

doctrine suggests that that is either desirable or necessary.
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4. The Younger Abstention Doctrine

The Al abama Attorney General contends that the Younger
abstention doctrine bars this wit because the A abama Plaintiffs
are carrying out the state’s “donestic policies” by invoking the
state’s securities laws and common law in their lawsuit. In

Younger v. Harris, 401 U. S. 37, 53 (1971), the Suprene Court

stated that federal courts should generally refrain from
enjoining or otherwise interfering in ongoing state crim nal
proceedi ngs. Younger involved a First Anendnent challenge to a
pendi ng state prosecution. The Younger doctrine applies as well
to state admnistrative proceedings “in which inportant state

interests are vindicated.” Spargo v. New York State Commin on

Judi ci al Conduct, 351 F.3d 65, 75 (2d G r. 2003)(citation

omtted). See also D anond "D' Constr. Corp. v. MGowan, 282

F.3d 191, 198 (2d GCr. 2002). Younger abstention is mandatory
when: "(1) there is a pending state proceeding, (2) that
inplicates an inportant state interest, and (3) the state
proceedi ng affords the federal plaintiff an adequate opportunity
for judicial review of his or her federal constitutional clains."
Spargo, 351 F.3d at 75.

This wit does not inplicate the Younger abstention
doctrine. As the Al abama Attorney General concedes, the Al abanma
Action is not a civil enforcenent action. The fact that
Al abama' s securities laws and its common | aw provi de the basis
for sone of the causes of action pleaded in the Al abama Action
conpl aint does not convert that civil lawsuit into a regulatory

or adm ni strative proceeding.
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Concl usi on
The defendants' application pursuant to the All Wits Act is
granted. The Circuit Court of Al abama is enjoined fromresolving

any summary judgnent notion or beginning the trial in Retirenent

Systens of Alabama v. J.P. Mirgan Chase & Co., et al., Case No.

CV 2002-1947-P (Crcuit Court, Mntgomery County, Al abama), until
at least sixty days following the entry of a verdict in the class

action trial in the Securities Litigation. This wit shall be

automatically vacated in the event that the class action trial in

the Securities Litigation is adjourned w thout date.

SO ORDERED:

Dat ed: New Yor k, New Yor k
April 23, 2004

DENI SE COTE
United States District Judge
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